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(b) A prehearing statement shall
state the name of the party on whose
behalf it is presented and shall briefly
set forth the following matters, unless
otherwise ordered by the Judge:

(1) Issues involved in the proceedings
and whether the respondent requests
an oral hearing;

(2) Facts stipulated;

(3) Facts in dispute;

(4) Witnesses, except to the extent
that disclosure would be privileged,
and exhibits by which disputed facts
will be litigated;

(5) A brief statement of applicable
law;

(6) The conclusions to be drawn;

(7) The estimated time required for
presentation of the party’s case; and

(8) Any appropriate comments, sug-
gestions, or information which might
assist the parties or the Judge in pre-
paring for the hearing or otherwise aid
in the disposition of the proceeding.

§76.13 Parties to the hearing.

The parties to the hearing shall be
the United States of America and the
respondent.

§76.14 Separation of functions.

An employee or an agent of the De-
partment who is or was engaged in in-
vestigative or prosecutive functions for
or on behalf of the United States in a
case may not participate in the deci-
sion of that case.

§76.15 Ex parte communications.

(a) Generally. The Judge shall not
consult with any party, attorney or
person (except persons in the office of
the Judge) on any legal or factual issue
unless upon notice and opportunity for
all parties to participate. No party or
attorney representing a party shall
communicate in any instance with the
Judge on any matter at issue in a case,
unless notice and opportunity has been
afforded for the other party to partici-
pate. This provision does not prohibit a
party or attorney from inquiring about
the status of a case or asking questions
concerning administrative functions or
procedures.

(b) Sanctions. A party or participant
who makes a prohibited er parte com-
munication, or who encourages or so-
licits another to make any such com-
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munication, may be subject to any ap-
propriate sanctions. An attorney who
makes a prohibited exr parte commu-
nication, or who encourages or solicits
another to make any such communica-
tion, may be subject to sanctions, in-
cluding, but not limited to, exclusion
from the proceedings.

§76.16 Disqualification of a Judge.

(a) When a Judge deems himself or
herself disqualified to preside in a par-
ticular proceeding, such Judge shall
withdraw therefrom by notice on the
record directed to the Chief Adminis-
trative Hearing Officer for the district
in which the case is brought or, if there
is no Chief Administrative Hearing Of-
ficer, to the Attorney General.

(b) Whenever any party shall deem
the Judge for any reason to be disquali-
fied to preside, or to continue to pre-
side, in a particular proceeding, that
party shall file with the Judge a mo-
tion to recuse. The motion shall be
supported by an affidavit setting forth
the alleged grounds for disqualifica-
tion. The Judge shall rule upon the mo-
tion.

(c) In the event of disqualification or
recusal of a Judge as provided in para-
graph (a) or (b) of this section, the
Chief Administrative Hearing Officer
or the Attorney General shall refer the
matter to another Judge for further
proceedings.

(d) If the Judge denies a motion to
disqualify, the Attorney General may
determine the matter only as part of
the Attorney General’s review of the
initial decision on appeal, if any.

§76.17 Rights of parties.

Except as otherwise limited by this
part, all parties may:

(a) Be represented, advised and ac-
companied by an attorney at law who
is a member in good standing of the bar
of the District of Columbia or of any
state, territory or commonwealth of
the United States;

(b) Participate in any conference
held by the Judge;

(c) Conduct discovery in accordance
with 28 CFR 76.18 and 76.21;

(d) Agree to stipulations of fact or
law, which shall be made part of the
record;
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(e) Present evidence relevant to the
issues at the hearing;

(f) Present and cross-examine wit-
nesses;

(g) Present oral argument at the ad-
judicatory proceeding as permitted by
the Judge; and

(h) Submit a written brief and a pro-
posed final order after the hearing.

§76.18 Authority of the Judge.

(a) The Judge shall conduct a fair
and impartial hearing, avoid delay,
maintain order, and assure that a
record of the proceeding is made.

(b) The Judge has the authority to:

(1) Set and change the date, time and
place of the hearing upon reasonable
notice to the parties;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to identify or
simplify the issues, or to consider
other matters that may aid in the ex-
peditious disposition of the proceeding;

(4) Administer oaths and affirma-
tions;

() Issue subpoenas in accordance
with 21 U.S.C. 875 and 876 requiring the
attendance of witnesses and the pro-
duction of documents at dispositions or
at hearings;

(6) Rule on motions and other proce-
dural matters;

(7) Regulate the scope and timing of
discovery;

(8) Regulate the course of the hearing
and the conduct of representatives and
parties;

(9) Examine witnesses;

(10) Receive, rule on,
limit evidence;

(11) Upon motion of a party, take of-
ficial notice of facts;

(12) Upon motion of a party, decide
cases, in whole or in part, by summary
judgment where there is no disputed
issue of material fact;

(13) Conduct any conference, argu-
ment, or hearing on motions in person
or by telephone; and

(14) Exercise such other authority as
necessary to carry out the responsibil-
ities of the Judge under this part.

(c) The Judge does not have the au-
thority to rule upon the validity of fed-
eral statutes or regulations.

exclude, or

28 CFR Ch. | (7-1-16 Edition)

§76.19 Prehearing conferences.

(a) Purpose and scope. Upon motion of
a party or in the Judge’s discretion,
the Judge may direct the parties or
their counsel to participate in a pre-
hearing conference at any reasonable
time prior to a hearing, or during the
course of a hearing, when the Judge
finds that the proceeding would be ex-
pedited by such a conference. Pre-
hearing conferences normally shall be
conducted by telephone unless, in the
opinion of the Judge, such method
would be impractical, or when such
conferences can be conducted in a more
expeditious or effective manner by cor-
respondence or personal appearance.
Reasonable notice of the time, place,
and manner of the prehearing con-
ference shall be given. At the con-
ference, the following matters may be
considered:

(1) The simplification of issues;

(2) The necessity of amendments to
pleadings;

(3) The possibility of obtaining stipu-
lations of facts and of the authenticity,
accuracy, and admissibility of docu-
ments, which will avoid unnecessary
proof;

(4) The limitations on the number of
expert or other witnesses;

() Negotiation, compromise, or set-
tlement of issues;

(6) The exchange of copies of pro-
posed exhibits;

(7) The identification of documents
or matters of which official notice may
be required;

(8) A schedule to be followed by the
parties for completion of the actions
decided at the conference; and

(9) Such other matters, including the
disposition of pending motions and res-
olution of issues regarding the admissi-
bility of evidence, as may expedite and
aid in the disposition of the proceeding.

(b) Reporting. A verbatim record of
the conference shall not be kept unless
directed by the Judge.

(c) Order. Actions taken as a result of
a prehearing conference shall be re-
duced to a written order unless the
Judge concludes that a stenographic
report shall suffice or, if the conference
takes place within seven (7) days of the
beginning of a hearing, and the Judge
elects to make a statement on the
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